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SALE AGREEMENT

between

____________________________________JOHNSTON

and

________________________________________________

1 INTERPRETATION

In this agreement, clause headings are for convenience and shall not be used in its interpretation and, unless the context clearly indicates a contrary intention, -

1 
an expression which denotes -

1 

any gender includes the other genders;

1 

a natural person includes an artificial or juristic person and vice versa;

1 

the singular includes the plural and vice versa;

1 
the following expressions shall bear the meanings assigned to them below and cognate expressions bear corresponding meanings -

1 

"this agreement" ‑ this agreement together with the use agreement and all other annexes hereto;
1 

Act" ‑ The Share Blocks Control Act No 59 of 1980, as amended

1 

"company" – Leopard Rock Share Block (Proprietary) Limited, registration number 1989/000815/07;

1 

"conditions" – the suspensive conditions set out in 3 below;

1 

"effective date" – the third business day after the fulfilment of the conditions;

1 

"information schedule" ‑ the information schedule annexed to this agreement as annexure A setting out the information prescribed by statute;

1 

"levies" – the levies and service fees payable annually in advance and adjusted from time to time as referred to in 10 below;

1 

"loan obligation" ‑ the loan obligation in regard to the share block as referred to in the use agreement;

1 

"lodge" – the lodge erected on the property, as shown on the plan, and which includes the central facility;
1 

"manager" – Douglas Hugh Bathgate Johnston, identity number 4605125077083;

1 

"movables" – the movables to be contained in the lodge and on the property specified in annexure D, including the furniture, game viewing vehicle and other equipment considered necessary by the manager to ensure the adequate operation of the lodge;

1 

"occupation date" - the first of the weeks in the relevant week sequence which follows - 

1 


the effective date; or 

1 


the recruitment and training of staff to the satisfaction of the manager,

whichever shall be the later;

1 

"Parks Board" – the North West Parks and Tourism Board;

1 

"plan"- the plan of the lodge annexed to the use agreement;
1 

"property" – the property leased by the company from the Parks Board, which is situated in the Madikwe Nature Reserve and depicted on the sketch plan attached to the use agreement;

1 

"purchaser" – _____________________________________________ registration/identity number ___________________________________;

1 

"relevant week sequence" - the week sequence attaching to the share block from time to time;

1 

"sale claims" – all claims of whatever nature and however arising which the seller may have against the company in connection with the share block on the effective date;

1 

"share block" - sixteen ordinary issued shares of R1 each in the share capital of the company, comprising share block number ________________ in the capital of the company, representing one thirteenth of the issued capital;

1 

"seller" – _________________________________ Johnston, identity number ___________________________;

1 

"shares" – sixteen ordinary par value shares of R1 each in the capital of the company;

1 

"use agreement" ‑ the use agreement entered into between the seller and the company in terms of the Act, a copy of which is attached hereto as annexure B;

1 

"VAT" - Value Added Tax in terms of the VAT Act;

1 

"Vat Act" - Value Added Tax Act, No 89 of 1991, as amended;

1 

"warranties" – the warranties given in terms of this agreement;

1 

"week sequence" - a group of four weeks per year as defined and set out in the schedule attached hereto as annexure C;

1 

"Werksmans" ‑ Werksmans Inc. of Sandton, trading as Werksmans;

1 
any reference to any statute, regulation or other legislation shall be a reference to that statute, regulation or other legislation as at the signature date, and as amended or substituted from time to time;

1 
if any provision in a definition is a substantive provision conferring  a right or imposing an obligation on any party then, notwithstanding that it is only in a definition, effect shall be given to that provision as if it were a substantive provision in the body of this agreement;

1 
where any term is defined within a particular clause other than this clause 1, that term shall bear the meaning ascribed to it in that clause and wherever it is used in this agreement;

1 
where any number of days is to be calculated from a particular day, such number shall be calculated as excluding such particular day and commencing on the next day.  If the last day of such number so calculated falls on a day which is not a business day, the last day shall be deemed to be the next succeeding day which is a business day;

1 
any reference to days (other than a reference to business days), months or years shall be a reference to calendar days, months or years, as the case may be;

1 
any term which refers to a South African legal concept or process (for example, without limiting the aforegoing, winding-up or curatorship) shall be deemed to include a reference to the equivalent or analogous concept or process in any other jurisdiction in which this agreement may apply or to the laws of which a party may be or become subject;

1 
the use of the word "including" followed by a specific example/s shall not be construed as limiting the meaning of the general wording preceding it and the eiusdem generis rule shall not be applied in the interpretation of such general wording or such specific example/s.

The terms of this agreement having been negotiated, the contra proferentem rule shall not be applied in the interpretation of this agreement.

2 PREAMBLE

It is recorded and agreed that - 

2 
the seller owns the share block and sale claims;

2 
the share block constitutes a share block comprising of sixteen shares, which entitles the holder thereof to - 

2 

the right to or interest in the recurrent annual and exclusive use, possession and occupation of the lodge during the periods set forth in the schedule attached hereto as annexure B;

2 

access over Madikwe Nature Reserve for the purposes of game viewing;

2 

the right to or interest in the recurrent annual and exclusive use of - 

2 


the movables; and

2 


the property, in terms of the use agreement and the management regulations,



during the weeks of the relevant week sequence;

2 
the company has a forty-five year lease over the property;

2 
the seller wishes to sell the share block and sale claims to the purchaser on the terms and conditions contained herein.

3 SUSPENSIVE CONDITIONS

3 
This whole agreement (other than this 3, 16, 17 and 20 by which the parties shall be bound) is subject to the suspensive conditions ("suspensive conditions") that, on or before 1 July 2003 -

3 

an architect issues a certificate to the effect that the lodge has been erected in accordance with any applicable approved building plans and is sufficiently complete for use;

3 

the purchaser and the company execute a shareholders agreement on terms acceptable to the seller; and

3 

the purchaser initials a copy of the use agreement as confirmation of the assignment contemplated in 4.1.2 below and to signify his acceptance of the terms thereof.

3 
Each party shall use reasonable endeavours to procure the fulfilment of the suspensive conditions.

3 
The suspensive conditions are expressed to be solely for the benefit of the seller, which may, by giving written notice to that effect to the purchaser on or before the date for fulfilment of any such suspensive condition, waive such suspensive condition (or postpone the date for fulfilment thereof to a date not later than 31 December 2003).  Any suspensive condition so waived shall be deemed to have been deleted from 3.1 but such waiver shall not affect the seller's rights in respect of any breach by the purchaser of 3.2 or any other provision of this agreement.

3 
If any suspensive condition is not fulfilled for any reason whatever, is not fictionally deemed to have been fulfilled and is not waived in terms of 3.3, then - 

3 

this whole agreement (other than this 3 and 16, 17 and 20, by which the parties shall remain bound) shall be of no force or effect;

3 

the parties shall be entitled to be restored as near as possible to the positions in which they would have been, had this agreement not been entered into; and

3 

no party shall have any claim against any other in terms of this agreement except for such claims (if any) as may arise from a breach of this 3 or from any other provision of this agreement by which the parties remain bound.

4 SALE

4 
With effect from the effective date ‑

4 

the seller hereby sells to the purchaser the share block and cedes the sale claims to the purchaser, together with the exclusive right of use and enjoyment of the lodge and the property during the relevant week sequence;

4 

the seller hereby assigns to the purchaser its rights and obligations in terms of the use agreement;

4 

the purchaser hereby purchases the share block, accepts the cession of the sale claims and accepts the assignment to it of all the seller's rights and obligations in terms of the use agreement;

as one indivisible transaction.  The purchaser hereby accepts the aforegoing.

4 
The purchaser shall, from the effective date, have the right to the use, occupation and enjoyment of the lodge, subject to the terms and conditions of this agreement and of the use agreement,

4 
All risks in and benefits attaching to the share block and sale claims shall pass to the purchaser on the effective date.

5 PURCHASE PRICE AND PAYMENT

5 
The purchase price payable by the purchaser to the seller for the share block and the sale claims is R______________________ excluding VAT ("the purchase price").

5 
The purchase price is apportioned as to an amount equal to the face value of the sale claims in consideration for the cession of the sale claims and the balance for the share block.

5 
The purchase price shall be paid by the purchaser as follows.  On the signature date the purchaser shall pay to Werksmans an amount of R_____________________, which amount shall be invested on behalf of the purchaser in an interest bearing trust investment account in accordance with the provisions of Section 78(2A) of the Attorneys Act No. 53 of 1979 until such time as the conditions are fulfilled, whereupon the aforesaid trust investment will be called up and the proceeds thereof (including interest) will be paid to the seller.
5 
If all the conditions are not fulfilled, the trust investment will be called up and the proceeds thereof (including interest) will be paid to the purchaser.

6 VALUE ADDED TAX

6 
It is recorded that - 

6 

the seller is registered as a VAT vendor as contemplated in the VAT Act;

6 

the purchase price referred to in 5 above, excludes VAT.

6 
The seller shall be liable to pay over the VAT payable on the purchase price, to the relevant revenue authorities after closing in terms of 7 below.

7 CLOSING

7 
On the effective date, representatives of the seller and the purchaser shall meet at Werksmans Attorneys of Sandton.  At that meeting, -  

7 

the amount referred to in 5.3 shall be paid to the seller; and

7 

against compliance by the purchaser with 5.3, the seller shall deliver to the purchaser -

7 


the share certificates in respect of the share block, together with duly signed and currently dated share transfer forms in respect thereof without having inserted therein the names of the transferee(s);

7 


a written cession of the sale claims in favour of the purchaser or its nominee/s;

7 


a resolution of the directors of the company -

7 



approving the transfer of the share block to the purchaser pursuant to this agreement;

7 



noting the cession of the sale claims to the purchaser in terms of this agreement.

8 VOETSTOOTS

8 
The purchaser acknowledges that (subject to the warranties and representations set forth in 8 below) the sale to the purchaser of the share block and sale claims is effected voetstoots, without any other warranties or representations with regard to the company, the property or any aspect thereof, the purchaser acknowledging that he has acquainted himself fully with the company and the property.

8 
The purchaser is deemed to be acquainted with the nature, condition, beacons, extent and locality of the property, the seller being entirely free from any and all liability in respect thereof.

9 WARRANTIES

9 
The seller gives the purchaser the following warranties - 

9 

all contributions to the levy fund which may be due and payable by the seller to the company up to and including the effective date, shall have been duly paid;

9 

the seller is the owner of the share block and the sale claims and the same have not been pledged or otherwise encumbered.

9 
Notwithstanding 9.1, the purchaser shall not be entitled to cancel this agreement as a consequence of any breach by the seller of any of the warranties unless the breach is a material breach of a warranty and such breach is incapable of being remedied by payment of compensation or, if it is capable of being remedied by payment of compensation, the seller fails to pay the purchaser such compensation within thirty days of the amount thereof being finally determined.

10 LEVY PROVISIONS

The purchaser acknowledges that he is aware of the provisions of the use agreement and the articles of association of the company relating to the loan obligation, levies and service fees for which the purchaser shall be liable with effect from the effective date and which are payable to the company from time to time.  Subject to any provision contained in the use agreement, for the period from the effective date, the purchaser shall be obliged to pay to the company all such amounts as may be determined in accordance with the use agreement and articles of association.

11 OCCUPATION

11 
Occupation of the lodge shall be given to the purchaser during the relevant week sequence as it occurs on or after the occupation date.

11 
The lodge will only be used by the purchaser or his guests, employees, invitees or sublessees for business, recreational, residential and game viewing purposes and the number of occupants shall never exceed ten.

11 
Neither the purchaser nor his invitees shall be entitled to occupy the lodge if the purchaser is in arrears with any payment due by the purchaser as referred to in this agreement or the use agreement.

12 MOVABLES
12 
The lodge will be equipped with the movables, which shall not be removed therefrom by the purchaser or his invitees.

12 
The purchaser shall be obliged to exercise reasonable care in respect of the movables and in the event of it being established by the manager in its sole discretion that any of the movables have been damaged or missing due to the purchaser's fault, the purchaser shall be liable therefor and shall upon request pay the cost of replacement or repair thereof to the company.

13 BREACH

If either party commits a breach of any provision of this agreement and fails to remedy such breach within 14 (fourteen) days of receiving written notice from the aggrieved party by such breach requiring it to do so, then the aggrieved party shall be entitled, without prejudice to its other rights in law, to cancel this agreement or to claim specific performance of all of the defaulting party's obligations whether or not due for performance, in either event without prejudice to the aggrieved party's right to claim damages.

14 MANAGEMENT
14 
It is recorded that the company has entrusted the general management of the lodge to the manager in terms of a written agreement.  The directors of the company will ensure that the manager performs its obligations in terms of such agreement.

14 
In view of the fact that the purchaser is not permanently present in the lodge, he hereby grants an irrevocable power of attorney to the seller to represent him as his attorney and agent at all meetings of the company except where the purchaser is personally present or has nominated any other person as his proxy in terms of the company’s articles of association.

14 
The company shall be entitled to determine management regulations  governing the occupancy of the lodge from time to time.

14 
The purchaser shall have no claim against the company if any movable or fixture in the lodge, is in a defective state.  The company will however, endeavour to take all reasonable steps to remedy such defects within a reasonable time after having been given notice thereof.

15 EXCLUSION OF LIABILITY
15 
The purchaser shall solely bear the risk of damage to or destruction of any items brought onto the property by the purchaser.

15 
The seller shall not be responsible for - 

15 

any loss or damage suffered or injury sustained by any occupant or guest whosoever caused in or about the property;

15 

any neglect on the part of the seller or the seller’s servants, including any damage or injury that may be sustained by reason of any portion of the property being in a defective state.

16 DOMICILIUM AND NOTICES

16 
The parties choose domicilium citandi et executandi ("domicilium") for all purposes relating to this agreement, including the giving of any notice, the payment of any sum, the serving of any process, as follows -

16 

seller

physical
-
31 Nightingale Boulevard

Kyalami Hills Estate

Kyalami Hills Proper

Midrand


postal
-
P O Box 10713

Vorna Valley

1686


facsimile
-
c/o Werksmans

(011) 535-8600



marked for attention : Mr D Griessel

16 

purchaser
physical
-











  











  





postal
-












  











  





facsimile
-





16 
Either party shall be entitled from time to time, by giving written notice to the other, to vary its physical domicilium to any other physical address (not being a post office box or poste restante) within the Republic of South Africa, to vary its postal domicilium to any other postal address within the Republic of South Africa and to vary its facsimile domicilium to any other facsimile number.

16 
Any notice given or payment made by either party to the other ("addressee") which is -

16 

delivered by hand between the hours of 09:00 and 17:00 on any business day to the addressee's physical domicilium for the time being shall be deemed to have been received by the addressee at the time of delivery;

16 

posted by prepaid registered post to the addressee's postal domicilium for the time being shall be deemed (unless the contrary is proved by the addressee) to have been received by the addressee on the fourteenth day after the date of posting.

16 
Any notice given by either party to the other which is successfully transmitted by facsimile to the addressee's facsimile domicilium for the time being shall be deemed (unless the contrary is proved by the addressee) to have been received by the addressee on the day immediately succeeding the date of successful transmission thereof.

16 
This 16 shall not operate so as to invalidate the giving or receipt of any written notice which is actually received by the addressee other than by a method referred to in this 16.

16 
Any notice in terms of or in connection with this agreement shall be valid and effective only if in writing and if received or deemed to be received by the addressee.

17 GENERAL

17 
In the event of a conflict between the provisions contained in this agreement and those contained in the use agreement, this agreement will take precedence.

17 
This agreement constitutes the sole record of the agreement between  the parties in relation to the subject matter hereof.  Neither party shall be bound by any express, tacit or implied term, representation, warranty, promise or the like not recorded herein.  This agreement supersedes and replaces all prior commitments, undertakings or representations, whether oral or written, between the parties in respect of the subject matter hereof.

17 
No addition to, variation, novation or agreed cancellation of any provision of this agreement shall be binding upon the parties unless reduced to writing and signed by or on behalf of the parties.

17 
No indulgence or extension of time which either party may grant to the other shall constitute a waiver of or, whether by estoppel or otherwise, limit any of the existing or future rights of the grantor in terms hereof, save in the event and to the extent that the grantor has signed a written document expressly waiving or limiting such right.

17 
Without prejudice to any other provision of this agreement, any successor‑in‑title, including any executor, heir, liquidator, judicial manager, curator  or trustee, of either party shall be bound by this agreement.

17 
The signature by either party of a counterpart of this agreement shall be as effective as if that party had signed the same document as the other party.

18 PURCHASER'S OBLIGATIONS

It is recorded and agreed that save as is expressly provided to the contrary herein, any payment to be made by the purchaser in terms of this agreement shall be made in cash, at the seller's domicilium, free of any deduction or set off.

19 PURCHASER'S ACKNOWLEDGEMENTS

The purchaser acknowledges that - 

19 
the following documents have been made available to him and that he understands and, where relevant, will observe, the contents of the provisions thereof - 

19 

this agreement together with annexures A, B, C and D thereto;

19 

the memorandum and articles of association of the company.

19 
he is aware that he shall have no right to demand repayment of the loan obligation.

20 COSTS

The purchaser shall bear and pay -

20 
the costs of and incidental to this agreement of sale;

20 
all stamp duty payable on the transfer of the share block.

	

	Signed at
on      
2009
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	__________________________Johnston

	


	

	Signed at
on      
2009
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