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ANNEXURE A – PLAN OF LODGE AND PROPERTY

ANNEXURE B – PARK RULES

ANNEXURE C – PARK MANAGEMENT PLAN

ANNEXURE D – SCHEDULE OF WEEK SEQUENCE
USE AGREEMENT

between

LEOPARD ROCK LODGE SHARE BLOCK (PROPRIETARY) LIMITED

("the company")

and

DOUGLAS HUGH BATHGATE JOHNSTON

("the holder")

1 INTERPRETATION

In this agreement -

1.1 
clause headings are for convenience and shall not be used in its interpretation;

1.2 
unless the context clearly indicates a contrary intention an expression which denotes any gender includes the other genders, a natural person includes an artificial person and vice versa, and the singular includes the plural and vice versa;

1.3 
the following expressions shall bear the meanings assigned to them below and cognate expressions bear corresponding meanings -

1.3.1 

"Act" ‑ the Share Blocks Control Act, 1980, as amended;

1.3.2 

company" – Leopard Rock Lodge Share Block (Proprietary) Limited, registration number 19898/000815/07;

1.3.3 

"directors" ‑ the directors from time to time of the company;

1.3.4 

"holder" ‑ the holder from time to time of the share block, whose name appears in the company's share register;

1.3.5 

"lease" – the forty‑five year lease agreement in respect of the property entered into between the North West Parks and Tourism Board and the company on 14 June 2001;

1.3.6 

"loan obligation" ‑ the loan obligation in relation to a share block, as referred to in 8 below;

1.3.7 

"lodge" ‑ the lodge erected or to be erected on the property, shown on the plan and which includes the central facility;

1.3.8 

"Madikwe" - the Madikwe Game Reserve, constituted as such by the Government of the North West Province by way of proclamation published on 9 December 1994;

1.3.9 

"manager" – Douglas Hugh Bathgate Johnston, identity number 4605125077083;

1.3.10 

"management regulations" ‑ the terms and conditions prescribed from time to time by the company in terms of 15;

1.3.11 

"movables" – the movables to be contained in the lodge and on the property, including furniture, game viewing vehicle and all other equipment considered necessary by the manager to ensure the adequate operation of the lodge;

1.3.12 

"occupation date" – the first of the weeks in the relevant week sequence which follows - 

1.3.12.1 


the effective date; or

1.3.12.2 


the recruitment and training of staff to the satisfaction of the manager, 

whichever shall be the later;

1.3.13 

"operational year" ‑ the period from 1 March in one year to 28 February in the subsequent year;

1.3.14 

"plan" ‑ the plan of the property and the lodge erected or to be erected thereon attached marked annexure A;

1.3.15 

"property" – the property known as Lease Area No. 1 over the Remainder of the Farm Weltevreden No. 95 K‑P, District Madikwe, North West Province subleased by the company from Leopard Rock Lodge (Proprietary) Limited, which is situated in Madikwe and depicted on the plan;

1.3.16 

"regulatory provisions" – collectively all prevailing laws, regulations, ordinances, policy directives and standards of the Government of the Republic of South Africa or any other authority, including the North West Park and Tourism Board, which may in any way affect or apply to the lodge, Madikwe and/or the activities of the holder or his guests, invitees or sublessees on the property or in Madikwe from time to time, including where appropriate the Park Rules and the Park Management Plan, attached hereto as annexures B and C respectively, as amended from time to time;

1.3.17 

"relevant week sequence" – the week sequence in relation to the lodge attaching to the share block concerned from time to time;

1.3.18 

"right of use" ‑ the right of use, occupation and enjoyment more fully described in 2;

1.3.19 

"scheme" - the syndicated ownership scheme in respect of the lodge and the property;

1.3.20 

"share block" – a share block in the capital of the company, as more fully described in the articles of association of the company and in schedule annexed marked D;

1.3.21 

"syndicated ownership interest" - the syndicated ownership interest in respect of the lodge buildings and the property circumscribed more fully in 2 below;

1.3.22 

"week sequence" - a group of four weeks per year as defined and set out in annexure D attached hereto;

1.4 
any reference to any statute, regulation or other legislation shall be a reference to that statute, regulation or other legislation as at the signature date, and as amended or substituted from time to time;

1.5 
if any provision in a definition is a substantive provision conferring  a right or imposing an obligation on any party then, notwithstanding that it is only in a definition, effect shall be given to that provision as if it were a substantive provision in the body of this agreement;

1.6 
where any term is defined within a particular clause other than this clause 1, that term shall bear the meaning ascribed to it in that clause and wherever it is used in this agreement;

1.7 
where any number of days is to be calculated from a particular day, such number shall be calculated as excluding such particular day and commencing on the next day.  If the last day of such number so calculated falls on a day which is not a business day, the last day shall be deemed to be the next succeeding day which is a business day;

1.8 
any reference to days (other than a reference to business days), months or years shall be a reference to calendar days, months or years, as the case may be;

1.9 
the use of the word "including" followed by a specific example/s shall not be construed as limiting the meaning of the general wording preceding it and the eiusdem generis rule shall not be applied in the interpretation of such general wording or such specific example/s.

The terms of this agreement having been negotiated, the contra proferentem rule shall not be applied in the interpretation of this agreement.

2 RIGHT OF USE

2.1 
The holder shall have -  

2.1.1 

the right to or interest in the recurrent annual and exclusive use, possession and occupation of the lodge;

2.1.1.1 

access over Madikwe for the purposes of game viewing;

2.1.2 

the right to or interest in the recurrent annual and exclusive use of - 

2.1.2.1 


the movables; and

2.1.2.2 


the property, in terms of this agreement and the management regulations,



with effect from the occupation date and during the relevant week sequence.

2.2 
The right of the holder in terms of 2.1 shall endure for as long as he continues to be a holder and is not in breach of any of the terms and conditions of this agreement or the management regulations.

2.3 
The holder of share block number 01SBM from time to time shall, for the duration of the lease and for as long as he holds such share block and in addition to the right to occupy the lodge for four weeks per year as set out in annexure D attached hereto, be entitled to occupy the manager's house depicted and identified as such on annexure A attached hereto all year round on a whole ownership basis.

3 MANNER OF USE

3.1 
The lodge shall be used only for business, recreational, residential and game viewing purposes only and for no other purpose without the prior written consent of the directors of the company.

3.2 
The holder shall not permit ‑

3.2.1 

any goods to be stored or left in the lodge or on the property otherwise than -  

3.2.1.1 


during the relevant week sequence;

3.2.1.2 


in lockers provided by the company for that purpose;

3.2.2 

any contravention of the regulatory provisions or any laws or regulations relating to owners, tenants or occupiers of premises or affecting the traversing rights attaching to the property; 

3.2.3 

any breach or contravention of the headlease, the sublease or conditions of title whereunder the property is held by the company;

3.2.4 

the commission of any nuisance on the property;

3.2.5 

any caravans or tents on the property;

3.2.6 

any unaccompanied guests at the lodge property without the prior written consent of the directors of the company;

3.2.7 

any animals to be kept on the property;

3.2.8 

more than 10 (ten) people to be accommodated in the lodge or on the property;

3.2.9 

any damage to or neglect of the movables;

3.2.10 

the damage or destruction of or injury to any or fauna or flora on the property or in Madikwe;

3.2.11 

any fires to be made anywhere on the property or in Madikwe otherwise than in areas specifically provided therefor;

3.2.12 

any off‑road traversing on the property or in Madikwe;

3.2.13 

the setting up of a camp on the property or in Madikwe;

3.2.14 

the collecting of wood, stones, flora, fauna or the remains of fauna on the property or in Madikwe;

3.2.15 

the use of more than 200 litres of water per guest per day;

3.2.16 

the introduction of any fauna or flora onto the property or into Madikwe;

3.2.17 

any firearms to be brought onto the property or into Madikwe without the prior written consent of the North West Parks and Tourism Board;

3.2.18 

any littering to occur on the property or in Madikwe.

3.3 
The holder recognises and accepts that the game ranger designated by the company ("the game ranger") shall be the responsible person in respect of all game drives, game walks in Madikwe and on the property.  The holder shall procure that directives issued by the game ranger shall at all times be adhered to by the holder as well as all his guests, invitees, sublessees, employees or agents occupying the lodge during the relevant week sequence, it being agreed that the discretion of and discipline imposed by the game ranger shall be absolute.

4 LETTING

4.1 
Unless otherwise agreed by all the shareholders of the company, the holder may let or part with the right of use of the lodge provided that the holder shall have given the directors and the manager prior written notice of the holder's intention to do so.

4.2 
If so requested in writing by a holder the company undertakes to procure that the manager actively promotes one or more weeks in the relevant week sequence which the holder may wish to let, to tour operators and other interested parties on terms and conditions to be agreed between the manager and the holder concerned.

4.3 
The holder shall at all times remain liable for any damages and all his obligations in terms of this agreement, the articles of association and any agreement between the holders which may be in force from time to time.

5 MAINTENANCE

5.1 
The company shall at all times maintain the lodge, including, without limiting the generality of the aforegoing and if applicable, all electrical installations and fittings, in good order and repair and in a clean, tidy and sanitary condition.  

5.2 
The holder shall not cause or permit the obstruction or blockage of sewerage pipes, septic tanks, water pipes or drains in use in connection with the lodge, but shall keep such sewerage pipes, septic tanks, water pipes and drains free from any such obstruction or blockage.

5.3 
The holder shall be responsible to the company for the repair or replacement costs (as the case may be) of any movables which go missing, or are damaged or destroyed during the relevant week sequence due to the fault of the holder or his guest(s), invitee(s) or sublessee(s).

6 ALTERATIONS

The holder shall not make any alteration or addition to the lodge without the prior written consent of the company, which consent shall not be unreasonably withheld.  The holder shall not be entitled to any remuneration or reimbursement in connection with any such alteration or addition unless the directors expressly agree thereto in writing.

7 LEVIES AND SERVICE FEES

7.1 
The directors shall in accordance with the articles of association of the company establish and maintain a levy fund in the company and shall from time to time make levies upon the holder in such amounts as are in their opinion sufficient for ‑

7.1.1 

managing, controlling and administering the scheme;

7.1.2 

the maintenance, repair and upkeep of the lodge and the property;

7.1.3 

the payment of all rates, taxes and other charges payable by the company in respect of the property and/or the improvements thereon;

7.1.4 

any charges for the supply or electrical current, gas, water, fuel, sanitary and other services to the property and/or the lodge for which individual holder are not personally liable;

7.1.5 

covering any losses incurred by the company;

7.1.6 

the payment of premiums of insurance;

7.1.7 

the replacement of movables;

7.1.8 

the payment of the salaries and/or wages of the employees of the company, fees and commissions of the manager and generally for payment of all expenses necessarily or reasonably incurred or to be incurred in the running and management of the company, the property and the improvements thereon; 

7.1.9 

the corporate existence of the company; and

7.1.10 

the discharge of any of the obligations of the company.

7.2 
The directors shall, with or without the assistance of the manager, annually in advance estimate the amount which will be required by the company to meet the expenses referred to in 8.1 during each operational year or any portion thereof, together with the estimated deficiency, if any, which may  have resulted from the preceding operational year or portion thereof, and shall make a levy upon the holder equal as far as possible to such estimated amount.  The directors may include in such levies amounts to be held in reserve to meet any anticipated future expenditure not of an annual nature, such as the expenses to be incurred for the painting or renovation of the improvements on the property or any part thereof.  The directors shall be entitled to round off the service fee to the nearest R10 to ease the calculation and administration thereof.

7.3 
The levy referred to in 8.2 shall be paid in advance on the first day of each and every operational year in respect of which the same has been determined, being 1 March of each year, save that in the first year of occupation such levy (or pro rata portion thereof) will be payable on the effective date of the sale agreement in terms of which the holder acquires the share block concerned.

7.4 
The directors may from time to time levy special service fees upon the holder in respect of all such costs and expenses required to be made and which are not referred to in 7.1, but which are not included in any and such service fees may be made payable in one or more sums or instalments and at such time or times as the directors may deem fit; provided that in respect of any vehicle of the company used for game viewing and/or traversing the Madikwe Game Reserve, the directors will make a levy on the holder based on the number of kilometres travelled for this purpose at the behest of the holder or its guests, invitees or sublessees during the relevant week sequence ("the petrol levy"), it being recorded that such levy shall be intended to cover the operation and replacement costs of such vehicle.

7.5 
Notice shall be given in respect of levies payable by the holder and such notices shall be subject to the provisions relating to notices in the articles of association of the company.

7.6 
Save for the petrol levy, every levy which is made by the directors shall be made upon members in proportion to their shareholding in the company.

7.7 
Any amount due by the holder by way of a levy shall be a debt owed by the holder to the company and shall be recoverable by the company.   Any arrear levies or service fees incurred prior to the date of such termination of the holder's right of use shall be recoverable from the holder.  No levies or service fees (or part thereof) paid by a holder shall be refundable by the company after the holder ceases to be the registered holder of the share block.

7.8 
Should the holder be in arrear with any levy obligation, the company shall, without prejudice to any other rights which it may have, be entitled either to suspend the holder's right to occupy the lodge and the property, or shall have the rights as procurator in rem suam to collect all rental and other moneys payable to the holder in respect of the lodge, until such time as the holder all arrears have been settled.

8 LOAN OBLIGATION

8.1 
Subject to the restrictions contained in the Act and the provisions of any agreement existing from time to time between the company and the holders, the company shall have the power to raise compulsory loans on the shareholders.

8.2 
Each holder shall have an obligation to lend money to the company pursuant to the provisions of 9.1 on the basis that such obligation shall be allocated to each share block in the proportion that the number of shares in that share block bears to the total issued share capital of the company from time to time.

8.3 
The monies owing to each holder in respect of the payments made to the company in respect of the loan obligation allocated to him shall -

8.3.1 

constitute a loan to the company;

8.3.2 

not be repayable to that member by the company unless the holders by special resolution elect to do so and further shall not be repayable unless - 

8.3.2.1 


the assets of the company fairly valued exceed the liabilities of the company after such proposed payment; and

8.3.2.2 


the company has the resources to make such payment;

8.3.3 

be repayable to the holder concerned in the event of the company being wound up; and

8.3.4 

be free of interest.
9 CESSION OF THE HOLDER'S RIGHTS

9.1 
The holder shall only be entitled to cede his right, title and interest in and to this agreement by way of a transfer of his share block in accordance with the provisions of the articles of association of the company and the shareholders agreement between the holders.  Before any transfer is effected, the holder shall prove to the satisfaction of the company that the transferee has taken cession of the holder' rights in terms of this agreement and has duly assumed all of the holder' obligations in terms of this agreement and the said shareholders agreement.

9.2 
The holder shall not be entitled to encumber the syndicated ownership interest in any way without the prior written consent of the directors.

10 RIGHTS AND OBLIGATIONS OF THE COMPANY

10.1 
The directors, employees, servants and agents of the company, the manager and the North West Parks and Tourism Board, shall be entitled to inspect the property and the lodge at all reasonable times.

10.2 
Should the holder have failed to carry out any of his obligations in terms of this agreement then, without prejudice to the company's rights, the company shall be entitled at its discretion to enforce or to carry out the same on behalf of the holder and to recover from the holder the cost and expense thereof.

11 INSURANCE

The company will cause the lodge and the property to be insured against such risks and damage (including public liability cover) and for such amounts as the directors consider reasonable.

12 LIMITATION OF LIABILITY

12.1 
The holder shall not have any claims of any nature against the company for any loss, damage or injury which the holder or its guests, sublessees, invitees, agents or employees may suffer on the property or in Madikwe howsoever arising, whether as a result of the negligence of the company, its employees, agents or subcontractors or, without limitation, vis major or casus fortuitus or any other cause beyond the company's control.

12.2 
The holder acknowledges that the wildlife and flora on Madikwe as well as other intrinsic features of Madikwe constitute a potential danger to persons on the property.

12.3 
The holder indemnifies and holds harmless the company against, and waives and abandons all claims in respect of any damage or loss incurred by the company or its guests, invitees, sublessees, employees, agents or subcontractors arising from the death or personal injury or damage of or to the said persons, be it direct or indirect, as a result of or arising in any way from the potential danger referred to in 12.2 above or from any other cause howsoever arising.  Such indemnity and undertaking shall be binding on the holder and its successors‑in‑title, executors, administrators or assigns.

13 MANAGER

13.1 
The holder agrees and accepts that the manager shall manage the affairs of the company and the lodge in terms of a management agreement entered into or to be entered in by the company and the manager in writing on such terms and conditions as the directors may deem fit.  The holder shall co‑operate with and assist the manager in the execution of its duties as such.

13.2 
The duties of the staff employed at the lodge shall be determined by the manager from time to time.  The holder shall procure that these duties are not interfered with by any of the holder's guests, invitees, sublessees, employees, agents or subcontractors.

13.3 
The holder agrees that the company may cede any entitlement which the company may have to the payment of levies and/or service fees by the holder pursuant to this agreement and/or pursuant to the articles of association of the company, to the manager as security for the due fulfilment by the company of its obligations in terms of the management agreement.

14 BREACH

14.1 
Should ‑

14.1.1 

any amount due by the holder to the company not be paid on due date (and remain unpaid for twenty‑one days after notice requiring such payment has been given to the holder); or

14.1.2 

the holder commit or suffer or permit a material breach of any term of this agreement and fail to remedy such breach within twenty‑one days after notice has been given to the holder requiring the holder to remedy such breach,

the company shall be entitled to cancel this agreement and refuse the holder access to the lodge and the property, without prejudice to any of its other rights under this agreement or at law.

14.2 
Notwithstanding the aforegoing, if during any one period of twelve months, the company shall have given the holder notice in terms of 14.1.1 in respect of two failures to make payment on due date, the holder shall not thereafter be entitled to any notice in respect of any further failure to make payment on due date during that period, and the company's rights of cancellation and other relief in terms of this clause, shall arise forthwith upon any further failure to pay.

14.3 
Should the company cancel this agreement and the holder disputes the company's right to cancel the same and remain in occupation of the lodge, then ‑

14.3.1 

the holder shall, pending the determination of such dispute, continue to pay to the company on the due date thereof all amounts due under this agreement, and the acceptance thereof shall be without prejudice to the company's rights;

14.3.2 

should such dispute be determined in favour of the company, any such payments received by the company shall be deemed to be amounts paid by the holder on account of damages suffered by the company by reason of the cancellation of this agreement and/or the unlawful holding over by the holder.

15 MANAGEMENT REGULATIONS

The holder agrees that the company shall be entitled from time to time to lay down further terms and conditions of use, occupancy and enjoyment both in respect of the lodge and the central facility in the general interests of all holders, provided that such terms and conditions do not conflict with the provisions of this use agreement and shall only be binding on the holder (in addition to the regulatory provisions) after such management regulations have been ratified at a general meeting of the company.

16 GENERAL

16.1 
This document constitutes the sole record of the agreement between the parties.

16.2 
No party shall be bound by any representation, warranty, promise or the like not recorded herein.

16.3 
No addition to, variation, or agreed cancellation of this agreement shall be of any force or effect unless in writing and signed by or on behalf of the parties.

16.4 
No indulgence which any party ("the grantor") may grant to the other ("the grantee") shall constitute a waiver of any of the rights of the grantor, who shall not thereby be precluded from exercising any rights against the grantee which may have arisen in the past or which might arise in the future.

16.5 
In the event of any provisions of this agreement conflicting with the Act, the provisions of the Act shall apply.

16.6 
In the event of it being necessary for the company to take any legal proceedings against the holder the company shall, at its option, be entitled to take such legal proceedings in the High Court or the Magistrate's Court having jurisdiction in respect of the holder, notwithstanding the fact that such proceedings which might arise are beyond the jurisdiction of such Magistrate's Court and, in either of the aforegoing events, the holder shall be liable for all attorney and client costs and any collection charges incurred by the company either on the High Court scale or the Magistrate's Court scale, as the case may be.

17 DOMICILIUM AND NOTICES

17.1 
The parties choose domicilium citandi et executandi ("domicilium") for all purposes relating to this agreement, including the giving of any notice, the payment of any sum, the serving of any process, as follows -

17.1.1 

company
physical
-
O W Tomlinson & Co

3 Lindy Close

Sunninghill Gardens

Sandton

postal
-
P O Box 629

Sunninghill

2157


facsimile
-
(011) 807-4951

17.1.2 

holder

physical
-
O W Tomlinson & Co

3 Lindy Close

Sunninghill Gardens

Sandton

postal
-
P O Box 629

Sunninghill

2157


facsimile
-
(011) 807‑4951

17.2 
Either party shall be entitled from time to time, by giving written notice to the other, to vary its physical domicilium to any other physical address (not being a post office box or poste restante) within the Republic of South Africa, to vary its postal domicilium to any other postal address within the Republic of South Africa and to vary its facsimile domicilium to any other facsimile number.

17.3 
Any notice given or payment made by either party to the other ("addressee") which is -

17.3.1 

delivered by hand between the hours of 09:00 and 17:00 on any business day to the addressee's physical domicilium for the time being shall be deemed (unless the contrary is proved by the address) to have been received by the addressee at the time of delivery;

17.3.2 

posted by prepaid registered post to the addressee's postal domicilium for the time being shall be deemed (unless the contrary is proved by the addressee) to have been received by the addressee on the fourteenth day after the date of posting.

17.4 
Any notice given by either party to the other which is successfully transmitted by facsimile to the addressee's facsimile domicilium for the time being shall be deemed (unless the contrary is proved by the addressee) to have been received by the addressee on the day immediately succeeding the date of successful transmission thereof.

17.5 
This 17 shall not operate so as to invalidate the giving or receipt of any written notice which is actually received by the addressee other than by a method referred to in this 17.

17.6 
Any notice in terms of or in connection with this agreement shall be valid and effective only if in writing and if received or deemed to be received by the addressee.

18 COSTS

The holder shall bear and pay the costs incurred in respect of the negotiation, drafting, preparation and execution of this agreement.  

	

	Signed at
on      
2009


	
	for      
	Leopard Rock Lodge Share Block (Proprietary) Limited
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	who warrants that he is duly
authorised hereto

	

	Signed at
on      
2009
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	Douglas Hugh Bathgate Johnston


